Those are the findings of fact which are significant with
respect to the windshield cracks in end loader No. 313.

Respondent's counsel also made a motion to dismiss, with
respect to Citation No. 951482.  He stressed the same factors in
his motion with respect to the instant citation as he did with
respect to Citation No. 731280, except that he emphasized that
there was even less reason to find that this windshield was not
in good condition than there was with respect to the preceding
alleged violation.  He emphasized, correctly, that when Lacey was
testifying about the cracked windshield in loader No. 313, he
stated that he had the citation read to him, or showed to him by
the Company's safety supervisor the next day or so after it had
occurred.  Lacey said that when he read the inspector's descrip-
tion of the windshield on his loader No, 313, he thought the in-
spector had made a mistake and had described the wrong windshield
for his loader No. 313 because the inspector's description of
seven cracks in the windshield did not coincide or track with his
recollection of the crack in any way at all.  Therefore, respond-
ent's counsel emphasizes that there was not enough wrong with this
particular windshield to justify a conclusion that the windshield
was in other than the good condition required by section 77.1605(a),

Counsel for the Secretary of Labor and MSHA opposes the motion
to dismiss and he emphasized that Lacey, the operator of the end
loader, did acknowledge and did know that there was a' crack in the
windshield that was 10 inches long'and that a crack in a windshield
is sufficient to show a lack of the required good condition*

This particular citation has given me a great deal of concern
because I am somewhat in agreement with respondent's counsel that
there must be some minor thing that can be wrong with a windshield
and still be considered in'good condition,  I believe it was the
operator of the previous vehicle, No. 309, who stated that if a
windshield didnrt have anything at all wrong with it, he'd consider
it to be in excellent condition, and if it had a few cracks in it,
he'd still consider it to be in good condition,  I "think that that's
pretty much what respondent's counsel feels about the meaning of
the phrase "good condition",

I'm inclined to want to agree with him, except that I cannot
get it out of my mind that if a crack in a windshield is not re-
ported and the windshield is not replaced at the time the crack
is first observed, I don't know whether it would get replaced at
all until it really does become a serious hazard.  At the time the
windshield was cited, the question of safety was not as pronounced
a consideration as it would have been, for 'example, if the inspector
had alleged that a violation of section 77,1606(a) had occurred.
In that section, there's a reference to equipment defects affecting
safety which should be reported to the mine operator.  I would assume
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regular and routine basis.
